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Operational Rules for ACP  
Turn on Context 

1.  Who	  is	  the	  Client?	  
2.  Who	  is	  the	  A.orney?	  
3.  Was	  legal	  advice	  sought	  by	  the	  client	  (i.e.	  “was	  the	  communica?on	  undertaken	  to	  elicit	  or	  provide	  legal	  

advice	  or	  other	  legal	  services”)?	  
4.  Was	  legal	  advice	  or	  services	  offered	  by	  the	  a.orney?	  
5.  Was	  the	  communica?on	  in	  confidence?	  
6.  Was	  the	  privilege	  waived?	  
	  
ShiIing	  frameworks	  for:	  
•  MulG-‐Party	  Clients/CommunicaGons	  
•  Joint	  Defense	  Agreements	  
•  Patent	  &	  IP	  Cases	  
•  Whistleblower	  &	  Employment	  Inves?ga?ons	  (Ellerth	  &	  Faragher	  Defenses)	  
•  Legal	  Malprac?ce	  Cases	  
•  CommunicaGons	  in	  the	  Tri-‐ParGte	  Context	  of	  an	  Insurance	  Claim	  
•  Crime	  Fraud	  Excep?on	  
•  Sarbanes	  Oxley	  Issues	  
•  In-‐House	  Counsel	  
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An Ever-Shifting Concept of 
“Who’s The Client”? 

	  
RepresentaGon	  of	  mulG-‐party	  clients,	  such	  as:	  

Ø Board	  Managed	  CorporaGons	  
Ø Shareholder	  Disputes	  involving	  mulGple	  members	  of	  the	  
Board	  (or	  intra-‐Board	  disputes)	  

Ø Homeowner’s	  AssociaGons	  (HOA)	  or	  other	  like-‐enGGes	  
Ø Closely	  held	  LLCs	  
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An Ever-Shifting Concept of 
“Who’s The Client”? 

	  
In	  the	  context	  of	  the	  Tri-‐ParGte	  RelaGonship:	  
	  
Ø  ConnecGcut,	  Texas,	  Montana,	  Michigan:	  policyholder	  is	  the	  only	  client	  
Ø  Colorado:	  lawyer’s	  client	  is	  the	  insured	  and	  not	  the	  carrier/insurer	  
Ø  Wyoming:	  when	  insurer	  retains	  under	  ROR,	  that	  is	  an	  obvious	  divergence	  of	  interests,	  lawyer	  represents	  

the	  insured	  
Ø  Minnesota	  and	  Alabama:	  the	  policyholder	  and	  the	  insurer	  have	  been	  considered	  dual	  clients	  
Ø  Arizona:	  consider	  the	  policyholder	  the	  “primary	  client,”	  implying	  that	  the	  lawyer	  has	  at	  least	  has	  a	  

secondary	  obliga?on	  to	  the	  insurer,	  un?l	  ROR	  then	  insured	  is	  the	  client	  
Ø  California:	  	  California	  Civil	  Code	  §	  2860	  (1996)	  a	  conflict	  of	  interest	  creates	  a	  duty	  for	  the	  carrier	  to	  provide	  

independent	  counsel,	  unless	  the	  policyholder	  waives	  the	  right	  in	  wri?ng.	  (“Cumis	  counsel”)	  

•  Where	  coverage	  is	  under	  ROR	  
•  Where	  bad	  faith/first	  party	  claims	  at	  issue	  
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An Ever-Shifting Framework 
for In-House Counsel 

	  	  	  	  	  	  	  
	  
•  The	  in-‐house	  a.orney	  maintains	  a	  dual	  role	  as	  legal	  and	  business	  advisor	  to	  the	  corpora?on	  
	  
	  
•  “The	  Fiduciary	  ExcepGon	  to	  the	  a.orney-‐client	  privilege	  is	  based	  on	  the	  idea	  that	  a	  communica?on	  

between	  an	  a.orney	  and	  a	  client	  is	  not	  privileged	  as	  to	  those	  to	  whom	  the	  client	  owes	  a	  fiduciary	  duty.”	  
	   	   	   	   	  47	  A.L.R.6th	  255	  (Originally	  published	  in	  2009)	  

Wal-‐Mart	  Stores	  Inc.	  v.	  Pension	  Trust	  Fund	  IBEW	  (S.	  Ct.	  DE	  2014)	  
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An Ever-Shifting Framework 
In Different Venues 

	  	  	  	  	  	  	  
Different	  states	  with	  widely	  varying	  laws	  on	  eviden?ary	  privilege	  (a.orney-‐client,	  cri?cal	  self-‐analysis).	  	  	  

Choice	  of	  law	  issues	  provide	  vastly	  different	  results	  in:	  
	  

•  State	  court	  cases	  
	  
•  federal	  diversity	  cases	  (Fed.	  R.	  Evid.	  501)	  
	  
•  federal	  ques?on	  cases	  (federal	  common	  law	  privilege	  principles	  govern	  federal	  ques?on	  cases)	  
	  
•  Mul?-‐venue	  cases	  (MDL)	  
	  
•  Choice	  of	  Law	  provisions	  (i.e.	  breach	  of	  contract)	  

	  

8	   8	  



2/17/17 

5 

Waiver Issues 
	  	  	  	  	  	  	  

IntenGonal	  Waiver	  
	  

Ø 	  Ellerth	  &	  Faragher	  
	  

Ø 	  Whistleblower	  Cases	  

Ø 	  “Sword	  and	  Shield”	  
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Waiver Issues 
	  

Implied	  Waiver	  
	  

Inadvertent	  Disclosure	  
	  

ESI	  Challenges	  

Case	  Management	  Order/Protec?ve	  Order	  
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Waiver Issues 
	  	  	  	  	  	  	  
Inadvertent	  producEon.	  
•  a. 	  If	  a	  party	  inadvertently	  produces	  a	  document	  containing	  Confiden?al	  Informa?on	  without	  marking	  

or	  labeling	  it	  as	  such,	  or	  inadvertently	  discloses	  other	  informa?on	  without	  designa?ng	  it	  confiden?al,	  the	  
informa?on	  shall	  not	  lose	  its	  protected	  status	  through	  such	  produc?on	  or	  disclosure	  and	  the	  Par?es	  shall	  
take	  all	  steps	  reasonably	  required	  to	  assure	  its	  con?nued	  confiden?ality	  if	  the	  producing	  party	  provides	  
wri.en	  no?ce	  to	  the	  receiving	  party	  within	  ten	  (10)	  business	  days	  of	  the	  discovery	  of	  the	  inadvertent	  
produc?on	  or	  disclosure,	  iden?fying	  the	  document	  or	  informa?on	  in	  ques?on	  and	  the	  corrected	  
confiden?al	  designa?on	  for	  the	  document	  or	  informa?on.	  	  	  

	  
•  b. 	  Any	  party	  who	  inadvertently	  discloses	  documents	  that	  are	  privileged	  or	  otherwise	  immune	  from	  

discovery	  shall,	  promptly	  upon	  discovery	  of	  such	  inadvertent	  disclosure,	  so	  advise	  the	  receiving	  party	  and	  
request	  that	  the	  documents	  be	  returned.	  The	  receiving	  party	  shall	  return	  such	  inadvertently	  produced	  
documents,	  including	  all	  copies,	  within	  10	  days	  of	  receiving	  such	  a	  wri.en	  request	  or	  may	  challenge	  the	  
asser?on	  of	  privilege	  within	  the	  10	  day	  period.	  Pending	  a	  mo?on	  challenging	  the	  privileged	  designa?on,	  
the	  receiving	  party	  shall	  not	  make	  any	  use	  of	  the	  disputed	  documents.	  	  If	  the	  receiving	  party	  wishes	  to	  
submit	  the	  disputed	  documents	  with	  its	  mo?on,	  such	  submission	  shall	  be	  done	  in	  camera	  to	  the	  court	  to	  
preserve	  the	  asserted	  privilege.	  	  The	  party	  returning	  such	  inadvertently	  produced	  documents	  may	  
thereaIer	  seek	  re-‐produc?on	  of	  any	  such	  documents	  pursuant	  to	  applicable	  law.	  
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Waiver Issues 

	  
	  

Waiver	  as	  a	  Discovery/
EvidenGary	  SancGon	  

Privilege	  Logs:	  How	  much	  is	  
enough?	  

12	   12	  



2/17/17 

7 

Questions 
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