The Cone of
Silence

The Evolving
\ttorney-Client

A MISUNDERSTOOD PRIVILEGE

The Intricacies of attorney-
client privilege are funny.
But not "ha-ha” funny.
More "psych, you're
not protected” funny.
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LEGAL HORROR STORIES

Racod In the hormor of law school Nightmares, whare things are not Quits 23 they seem feel your siin crawl st
B vary thought of an Interview with the Interrogetor from hait and recount the tales of parsncrmal sctivity
Which have haunted lew frms around the country.

PROFESSIONAL LIABILITY
ATTORNEY NETWORK

Operational Rules for ACP
Turn on Context

Who is the Client?

Who is the Attorney?

Was legal advice sought by the client (i.e. “was the communication undertaken to elicit or provide legal
advice or other legal services”)?

Was legal advice or services offered by the attorney?

Was the communication in confidence?

Was the privilege waived?

Shifting frameworks for:

.

Multi-Party Clients/Communications

Joint Defense Agreements

Patent & IP Cases

Whistleblower & Employment Investigations (Ellerth & Faragher Defenses)
Legal Malpractice Cases

Communications in the Tri-Partite Context of an Insurance Claim

Crime Fraud Exception

Sarbanes Oxley Issues

In-House Counsel

PROFESSIONAL LIABILITY.
ATTORNEY NETWORK
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An Ever-Shifting Concept of
“Who’s The Client”?

Representation of multi-party clients, such as:

aged Corporations

An Ever-Shifting Concept of
“Who’s The Client”?

In the context of the Tri-Partite Relationship:

Connecticut, Texas, Montana, Michigan: policyholder is the only client
o: lawyer’s client is the insured and not the carrier/insurer
insurer retains under ROR, that is an obvious divergence of intere

217117



An Ever-Shifting Framework
for In-House Counsel

¢ The in-house attorney maintains a dual role as legal and business advisor to the corporation

ion to the attorney-client privilege is based on the ide:

An Ever-Shifting Framework
In Different Venues

Different states with widely varying laws on evidentiary privilege (attorney-client, critical self-analysis).

f law issues provide vastly different results in:
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Waiver Issues

Intentional Waiver

Waiver Issues

Implied Waiver
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Waiver Issues

Inadvertent production.
¢ a If a party inadvertently produces a document containing Confidential Information without marking
or labeling it as such, or inadvertently discloses other information without designating it confidential, the
information shall not lose its protected status through such production or disclosure and the Partie
s reasonably required to assure its continued confidentiality if the producing pa
receiving party within ten (10) business days of the discove
ifyi e document or information i

Waiver Issues

Litigation: Ignoring privilege log obligations may
prove costly
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Questions




